








ent definitions of what price gouging 
is,” notes Jeffrey Schmidt, director of 
the Federal Trade Commission’s (FTC) 
Bureau of Competition, whose office 
was called upon by Congress in 2006 
to both define the practice as well as 
pursue violators. 

The task will not be easy, concedes 
Representative Joe Barton (R-TX), 
former chairman of the House Energy 
and Commerce Committee (in charge 
of developing the House of Representa-
tive’s price-gouging legislation). “It’s 
true that we all think we know price 
gouging when we see it, but that’s not 
the sort of definition that a prosecu-
tor can take to a judge or jury.” (Inci-
dentally, this quote has been reprinted 
out of context in several news reports, 
modified to imply that Barton — and by 
association law enforcement officials — 
sets his own subjective definition. “We 
know price gouging when we see it.”) 

ANDREW’S STORY
Southeast retailer Andrew*, owner of 
“15 to 25” stores, understands firsthand 
the dangers that vague price-gouging 
statutes pose to retailers. He was caught 
by surprise when he received a subpoena 
from his state’s attorney general office 
less than two weeks after Hurricane 
Katrina, alleging that one of his com-
pany’s stores had engaged in price goug-
ing. But unlike Eric’s private inquiry, 
Andrew’s investigation coincided with a 
well-covered press conference.  

“There was a lot of media coverage, 
print and electronic,” Andrew said. “And 
there was a lot of [local consumer] 
conversation about it.”

Twenty thousand dollars later in 
attorney fees and “dozens of hours” 
assembling sales reports, the attorney 
general settled with Andrew; he agreed 
to make a charitable contribution with-
out any finding of guilt. (His attorney 
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CON
Price Gouging — 
Economically Incorrect 

While price gouging receives increased 

scrutiny by legislators, the concept has 

economists uneasy. “Many economists 

cringe when they hear politicians talk about 

price gouging,” said Harvard University eco-

nomics professor N. Gregory Mankiw. “To 

economists, the price system is central to 

how market economies allocate resources. 

Sometimes prices need to rise to balance 

supply and demand, even if that outcome is 

politically unpopular.” 

Retailer Andrew agrees. “We were below 

every other marketer in town,” he said. “My 

fear was that if we stayed 20 to 26 cents a 

gallon cheaper, we would have run out of 

product. And we had no way of resupplying.”

The Ayn Rand Institute’s Alex Epstein 

poses the issue as one of choice. “Gas 

station owners cannot force us to buy 

gasoline,” he wrote in “The Myth of ‘Price 

Gouging’.” “They can only offer us a trade, 

which we are free to accept or reject.”

Economists also warn that price-gouging 

legislation is tantamount to price control, 

which can lead to supply-demand imbal-

ances and ultimately fuel outages. “In the 

1970s, when price controls were in effect,” 

noted the President’s Council of Economic 

Advisers in its 2007 white paper “The Eco-

nomic Consequences of Gasoline ‘Price 

Gouging’ Legislation,” “oil price increases 

were accompanied by long lines at the 

pump and economic recession.”

PRO
Price Gouging — 
On Target 

Matt Rothschild charges that any talk of 

anti-price gouging ignores reality. “Driving a 

car, for many of us, is a necessity,” he writes 

in a 2006 editorial in The Progressive.

“…[H]ow free is the independent 

trucker, or the taxicab driver…? How free 

is the service worker who can’t afford to 

live in the expensive city where she is 

employed, so she has to live thirty miles 

away, where there is no public transporta-

tion? Oil companies know that they have a 

lock on a crucial product. They’re charging 

accordingly…Fantasies of a free market 

die-hard…[W]e need to get over the illusion 

of the self-regulating marketplace and the 

sovereign consumer…”










